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No.  G1921 PORT MORESBY, WEDNESDAY,22nd OCTOBER [2008

INDEPENDENT STATE OF PAPUA NEW GUINEA

TI{E CONSTITUTION

ALTERATION TO T}TE CONSTITI]TIOT\

.rHE Honourable Member for Esa'ala Open, Moses Maladina, proposes to aller the Constitution and' pursuant to the

requiremcnrs of Sechon lat:) tn.,utx1g of-alterations to the Constiturion and Organic Laws) of the Constitutton' l '

J.tfre, Nape, the Speakei of the N;tional Parliament; hcreby publishthc proposed La*-

I)raft of t ? ' i 0 , 2 0 0 t i
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TNbEPENDENT STATE OF PAPLJA NEW CUINEA

THE CONSTIT-\JTION

PROPOSED LAW TO ALTER THE CONSTITUTION

'errritled

C ons t t tut i on (.4 mendm e nt ) Lov,'

ARRANGEMENT OF CLAUSES

Responsibii l t ies of office (Amendment of Section 27)

Furthcr provisions (Amendment of Section 28)'

Prosecuiion of misconduct in offrce (Amendmcnt of Section 29)

The Ombudsman Commission {Amendment of Section ! 17)'

New Sect ion-2 l9A.

..2 I 9A.. OMBUDSMAN COMN'IISSION COMMITTEE.' '

TNDEPENDENT STATE OF PAPUA NEW GUINEA

PROPOSED LAW TO ALTER ]-HE CONSTI'TUTION

entit led

C onstrtuti on (A mendmenr) Lmt

be  i ng
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No. Gl92 -22nd October' 200E

Proposed Law to Atter the Constitution--eontinued

MADE by the National parliament to come into operation in accordance with a norice in tbe rvalronar Gazeue by the

Head of State, acting with, and rn accordance with' the advice of the Minister'

l ' R E S P O N S I B I L I T I E S o F o F F I C E ( A M E N D M E N T o F S E C T | o N 2 ? ) .

Section 2? of thc Constitution is amcnded:-

(a) in Subsection (3F

(i) in Paragraph (b) by repealing the full stop after the word "doubt" and replacing it with rhe

fo l lowing:-
" ;  and";  and

(ii)':,:, 
T::ffi,:"J:#ff:::J::"'no, or,he .1r:nd'*,. orpubiic tunds, sha,,

ensure that himself or his offrcers, authorised to expend public funds:-

(i) properly expend public funds to implement National Govemment policies and

directives; or

(i i) perform therr respective legislative duties in relation to the expenditure of public

funds; or

( i i i )  implement  the Nat ional  Govemment 's  budgetary a l locatron" ;  or

(rv) do not rnappropriately appll '  or misusc public funcis " 
'  and

(b)  by repeal ing Subsect ion (5)  and replac ing i t  wi th the fo l lowtng:*-

,(5) Notwithstanding Subiecrion (a), poweii conferred on lhe commission in thrs Section. coes ncl

rnclude the power ro glve directives thar prevent the implementation of Natronal covernmen"s

pol ic ies and d i recr ives,  inc iuc i ing the impiementat ion of  the Nat ionai  Government 's  annual

budgetary allocatton.

(6) A person to whom thrs Division applies who-

(a)  is  convictec of  an of fen_ce in r lspecl  of  h is  of f ice posi t ron or  in  re iat ion "o the

' " " " peiformance of his functions or cu'! les; 0r

(b)  fa i ls  ro compl l ,wi th a d i rcct ion under Subsect ion (4)  or  ot }erwise fa i ls  to  car l '

out  thc obl i ia t ions imposed b-v Subsecr ions ( l ) ,  (2)  or  (3) ,  is  gui l tv  of  miscon-

duct in office "

2.  FURTHER PROVISIONS (AMENDMENT OF SECTION ?8) '

Sect ion 28 of  the Const i tu t ion is  amended -

(a) in Subsection (lA) and repealing, rhe full srop after the word "imposed" and adding after the word

" imPosed" the fo l lowtng:*

,.or make such a directive that is necessary or convenient for anainrng the objects of this Divisron, to that

Person."; and

(b) by repeaiing Subsection (5) and replacing tt with the following -

,.(5) proceedings under Subsecrron (l)(g) are not judicial proceedrngs but are sublect to the principles

of natural justrce, and an Organic La'*' may provide-

(a) for sucb proceedrngs for the purposes of this Division to be a bar to a proceecling under

i
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National Gazefte J No. G 192-22nd October, 2008

Proposed Lau' to Atter the Constitution--continued

3.  PROSECUTION OF MIscoNDUCT In*  OFFICE (AMENDMENT OF SECTION 29) '

Section 29 of the Constiturion is amcnded -

(o )by repea i i ngSubsec t i on ( l ) anCrep lac ing i tw i t h the fo l l ow ing : -

..(l) Where the Ombudsman Commission or other authority'referred to in Section 28(l)(/)({urther

provtsions) is of the opinion that there is evidcnce of misconduct in office by a person to whom

thrs Division applies, ir may refer the maner ro the Pubiic Proseculor for prosecution before a

tribunal estabiished under Secrion 2 8( 1 )GXfu rther prov is ions)." ; and

(b) by adding a neu' Subsection afte:' Subsection (2):-

,.(3) Notwithstanding Subsection (l), i f the Ombudsman Commrssion or other authorit-v referred to

tnSec t i on2S( | ) ( f i | f u r t he rp ro l , i s t ans ) i so f t heop in ion tha i_

(a) there is no serious culpabiiin, on the part of the person alleged to have been guilty of mis-

conduc t i no f f j cea r rdpub l i cpo l i cyandpub i i cgooddono t requ i ' ed i sm issa l ; o r

(b) the evidence of misconducr in ofirce by.. a person to whom this Division applies, is rrivral or

in the narure of a minor offence and the objecu of this Division can be achieved without

prosecution, it ma1, give such a directrve that is necessary or convenienl for anaintng the

objects of this Division, to thai person "

j .  THE OMBUDSMAn- CON{MISSION (AMENDMEn-T OF SECTION ?17) '

Secrion 2li of rhe Constirution is amended b.r repealing Sucsecrion (E)

5.  NE\4 'SECTION_2i9,A.

: 
-. rrrrconsnnnron is amenciEd.by aciding after Secrion 219 the follo$'rng ne$ seclton:-

. . :19A.  OMBUDSMAN COMMISSION COMMITTEE'

(l) An Organic Larr or an Act of Parliamenl may nrovide for the estabiishment of an Ombucisman

Commission Commr:lee. u,hich is a Permanenl Parliamentan' Commine: for the purposes of

Subcj iv is ion VI ' i 'E ( the Commttee svstem\

,-, -{,3J=-,The primary,-fundion of the--cmbudsman CornmG;ft-ffi;ittee is, ,,'., uo.or,i,.,." *util"''

Organic Lau oi an /rci cf Parliamcnt-

ia) to "onri, i., ani rcpon or; an\ report relating to an adminisrative compiarn:; and

(b) to monitor anci rcview an), aspeci of the *'orkings. fur:ctions, oPerations and aciminisratlon

. of the Omburisman Commission; and

(c) to investigate. on rts ou,n uririative or on compiarnl b1"a nerson affected and repofl to

Pariiameni, an1' conduci on the part of-

r i )  the ombudsrnan commission or  an ombuclsman commtsslonel ,  or

l i i) government bocil '  or an ofi ice; o; empioyee of a governmenrai bocil ' '  wher: th:

conciuet  is  or  ma1'be wrong;  and

(d) to reier a maner to the appropriare authorit ies for further tnvestigation and prosecuiion'

discipiinar),action and to ensure compiiance with the lau's. as tjre case malb:

l '
I
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proposcd Lrw to Alter the Orgrnic Law on the Duties end Responsibil i t ies of Leedership-continued

I trl who, by an act or omission, knowingiy dissuades or prevents a person flrom obeyrng a

summons;  or

{c) who, without reasonablc excuse, rcfuses-

(i) to be sworn or make an affirmation; or

( i i ) t o a n s w e r a q u e s t i o n p u t t o h i m b y t h e C o m m i t t e e o r b y a m e m b e r o f t h e
Committee; or

( i i i ) t o p r o d u c e a d o c u m e n t t h a t h e i s r e q u i r e d b y t h e C o m m i t t e e t o p r o d u c e : o r

@ who uscs, infl icts or procures any violence, punishment, damage, loss. or disadvantage to

or on any person for or on account of evidence lawfully given by him bcforc the

Commit tee;  or

(c) who wil lfully gives false evidcnce on oath or afTirmation before the Committee,

is guilry of misconduct in office'"

3. COMPLAINTS (AMENDMENT OF SECTION tE)'

Section lE of the Organic Law is amended:-
' 

(a) in Subsection (3):-

, (i) ,1:;;:r;:iJ:i,::;1.[;,,::T,. rhe word..the" rhe fo*o*,ing words:_

; ( i i) in paragraph (d), by repealing the comma after the word "investigation" and replacing it with the

r '"1::::';;
: (iii) by adding after Paragraph (d), the following ne$' Paragraph:-

"(e) it is a matter referred to in Section 30,"; and

Tl'::J;::ff:'|i:-l":::,';:.::":1""".", "*", au,h.ri,v,shar:r,,o invcs,iga,e
and hold *t;;-&:G on i conplaint on the conduct of a person to whom this lar+' applies, whe re the

Commission or other authoriry fails "

F
(a) to complete its investigations on thc complaint w_ith in 2 years from the date of the making

of thc complaint of the alleged misconduct in offtce; or

(b) to refer the matter to the Public Prosecutor within 2 years from the dateof the making of

the comptaint of the atleged misconduct in o{Tice "

1. PROCEEDINGS OF THE COMMISSION (AMENDMENT OF SECTION 20)'

section 20 of the organic Law is amended by repcaling Subsection (2), (3) and (4) and rcplacing them with the

I 

"tt"" '::;;e 

commission or other auihorir.v in the course of conducring its invesrigation, shall not divuige any

: .-, 
information ol such investigation, which is capable of._

I (a) prejudicing the outcome of a tribunai inquiry; or

!' [lr#Jil:::#'"J#:'tr 
who is been investigated'

(3) Wherc the Commission or other authority undertdkes an investigation contraty to Subsection (2F

/ ^ \  . r . a L  a n  ; n ' a e t i o r f ; ^ n  c h e l l  h c  A p e m e A  t n  h a r r e  h p a n  r r n r l e r f a l ' c n  a n n l r a r r :  i ^  f h p  " i r ^ i ^ l ' c  n f
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proposcd Lrw to Arrer tnc Lrrglnrc L8w on rne uuucs rno ,*csponsrDrlrtrcs ot kroe-nrv-conilnued

(4) Thc commission or other authoriry may hear or obtain information from any pcrson who the commission

considcrs can assrst and may makc whatcver inquiries it thinks fit and shall, before taking action under

Subsccdons (6), i7) or ( I l), notify the pcrson whose conduct is berng investigatcd.

(5) Nothing in this Law compels the Commission or other authority to hold and hearing and no person' othcr

than thc person whosc conduct is being investigatd, is entttled as of right to be heard by the oommtsston

(6) Notwithstanding any provision in this L,aw, where thc commission or other au*roriry is satrsfied' on receipt

ofacomplaint"tharthercisevidenceofmisconductinolfrc+--

(o) by a pcrson to whom this Law applies; or

(b) by an oflicer, authorizcd to expend public monics, under the control and supcrvision of a person

to whom this Law applies refcrrcd to in Section l6A'

before taking an action under Subsection ( I I ), it shall, within thirty days of thc reccipt of a complaint

inwr i t ing,not i ryandconsu| t thcpersontowhomthisLawappl ics, totaketheappropr iateact ionthat
rs neccssary or ion"enient for anaining the objects of this Law or any other law'

(7) Notwithstanding any provision ,.n.thit. Law. where the commission or other authority is satis{ied' after an

inquiry into " r,ian , on its own initiative, that there is evidencc of misconduct in oftce-

(c) by a person to whom this Lar+' applies; or

(d) by an ofTiccr, authorizcd to expend public monies, under the control and supcrvision of a person

to whom this L,aw applics refcrred to in Scction l6A'

before takrng an action under Subseuion (ll), it shall, within thirty days of thc commenccmcnt of its

i nqu i r y , rnwr i t i ng .no t i f yandconsuh thcpe rcon towhomth i sLawapp l i es . t o take theapp rop r i a te
action that is necJssa..v or convenient for attaining the objeca of this Law or any othcr law.

(g) Nothing in this Law, prevents the Commission from consulting a pcrson to whom this Law applies

referred to in Subscction (6) or (7) for any duration and number of timcs, itthinks fit, that is necessary

and convenient to sttain the objects of this Law'

(9) Subjec to Subsection (12), where s p€rson to whom this Law applies fails to comply with Subscction (6)'

(?)lr (1rx6), the commission shall take an s€rion undcr Subsection (ll[a).

(10) Nothing in this section prevenrs the Commission from rcferring an officer refened !o in Subsection (6Xb) or

(7Xb) for Prosecution'

( l l )  SubjectroSubsect ion(6) , (7)or(12) , i la f teraninvest igat ion, theCommissionisof t l rcopin ionthat ther t
rs evidcncc of misconduct in officc by a pcrson to whom this Law applics, it may-

(o) refer the matter to the Public Prosecutor for prosecution by him before the appropriatc tribunal; or

(6) if tberc is no serious culpabil ity on the part of the person found guilry of misconduct in office

and public policy and public good do not require disrnissal or thc evidencc of misconduct rn

ofTice is trivial or in the nature of a minor offence and the objects of this Law can be achieved

without prosecution, make such a directive that is necessan' or convenient for anaining the

objects of this Law, to that Pcrson.

(ll) Notwitirstanding anything in this Law or this Section, the Commission shall not takc an)'astion undcr

Subsection ( I I ia); within 12 months before the frfth annivcrsary of the date fixcd for the return of the wnrs

at the prcvious general clection'"

. TRIBI,INALS (AMENDMENT OF SECTION 2?).

Section ?7 of the Organk Low is amended:-

i
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Proposcd Law to Altcr thc Orgrnic

National Gazette

Lew on thc Duties rnd Rcsponsibilities of LeadcnhiYconlinucd

(6) by adding thc following new Subsection after Subsection (1):-

..(lA) Notwithstanding Subsection (l), if the commission is satisfied that there is evidence of misconduct

in offlce by a person to whom this [^aw applics' and if-

(i) there is no serious culpability on the part of the person found guilty of misconduct in ofllce and

public policy and pubiic good do not rquire dismissal; or

(i i) the evldencc of misconduct in offrce is trivial or in the nature of a minor offence and the ob-tects

of this Law can be schieved without prosecution'

make such a directive that is ncccssary or convenient for attaining the objects of this Law, to that

Person."; and

(c) by adding a ncw Subsection after Subsection (4):-

.,(4A) For the purposes of Subsection (4), thc standard- of proof to be applics in ribunal proccedings is that

oiproofbcyond riasonablc doubt and thc onus is on thc prosecrrtion"': and

(d) in Subsection (5):-

( i )  in  Paragraph (6) ,  by delet ing the fu l l  s top af ter  the word " imposed" and inser t ing the

fo l l ow ing : -

"; or' ' , and

( i i ) byadd ing the fo l l ow ingnewParag rapha f t c rPa rag raph (6 ) : -

,.(c) the person comply with such a directive that is necessary or convcnicnt for attaining the

objects of this Law."; and

(e) in Subsection (7), in paragraph (e) by rcpeaiing the words "& a tribunal consisting of a Judge (who shall

be the Chairmanj *d two senior magistrates appointed by the Chief Justice" and replacing them with

thc following:-

.. - a tribunal appointed by the Chicf Justicc, consisting of a Judge (who shall bc the Chairman) and two

other members, all of whom must be_'

(i) senior magistrate; or

(i i) Judges of the National or Supreme Court; or

(i i i) former Judges of the National Court; or

(iv) former Judges of the pre-lndependence Supreme Court of Papua Ncw Guinca; or

(v) Judgcs or formcr Judges of an equivalcnf court of a country that has a legal system similar to thal

. of PaPua Ncw Cuinea'"

6. REPEAL AND REPLACEMENT OF SECTION 30.

Section 30 of the organic Low is repealcd and replaced with the following:-

"30. Effect of Proceedings.

( I ) The result of any proceedings in respcct of a charge of misconduct in offrcc, is a bar to proceedings in resPect

of the same act under -y Jthcr provision of thc Coostihltion or any other law'

(2) The result of any proceedinp under any other provision of the Constitution or of any other iaw is a bar to

proceedings in respect of the same act under this Law'

(3) It is the duty of the Supreme Court and the National Court to cnsure:-

(a)  that  advantagc is  not  taken of  Subsect ion ( l )  or  (2)  in  cases that  are t ru ly  vexat ious or

oPPressive;  or

(  h\  fhat  nrnceer l incs rrnder one orovis ion or  law are nof  t tsed or imar i lv  wi th a v ie* '  to ohtain inp evidence

j
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propocod 1..- to Altor thc Orgrnic [,rw on the Dutics rnd RcsPonsibilitics of l-crdcrshiy<ontinucd

(4) V/hcre e clrargc of misconduct in ofhcc is elso capablc of bcing dcah with in proccedings in respcct of the

sE'Irc lct undcr rrry o6er povisixr of tho Corr$iutbn or rny othcr lgw:_

(s) 6'c Commission may inquire into thc chargc of misconduct in otrlcc undcr this l'aw which is

not provided for in Paragraph (6); or

(6) another suthority. may inquire into the charge of misconduct in ofticc undcr any othcr provision

of the Constitution or 8ny other law, which iclarcs to 8n offcncc or cutsc of action prcscribcd by

or under thc criminal or civil law'

(5) Subscction (4) docs not Prevcnt-

(o) thc commission from rcferring, in_writing,.thc chargc-of misconduct in ofricc to Enother

"u*o.ity io 
-inquir" 

ints undcr aiy othcr provision of thi C.onstitution or any othcr law; or

(b) Enothcr ruthority from rcfering,-in_writing: h9-!1,*gc of misconduct in ofrrcc, othcr than a

ctrargc oi *ir"oiouct rcferrcd ti'in suuscclion (a)(6), to thc Commission to inquirc into undcr

this Lrw'

if ir is ncc{ssaq/ or convcnient to attain the objccts of this Law or any othcr provision of the

C.onstiotion or any othcr law'

(6) The Commission shail .not inquirc into a charge of misconduct in oftice referrcd to in Subscction (4Xb) or

(5Xa).

(?) Anothcr urthority shall not inquire into a chargc of misconduct in offrcc rcfcred to in Subscction (4Xa) or

(5Xr)."

(g) Notrrithsnnding anything in this organic t-aw, th'rs Section shall not apply to-an invcstigation to a cfrarg-e.of

miscsrduct in Em"i c"rirnencoA pi* to the pcriod on and from thc date of coming into opcrdion of this

oryonic Law an ilv Dtnta od Rbpinrlbilltict af Lc,a&nhip (Aneilnunt) I-aw.
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